
 
 

IN THE SUPREME COURT OF APPEAL OF SOUTH AFRICA  

CASE NO : 96/2015 

 

In the matter between: 

 

THE DIRECTOR OF PUBLIC PROSECUTIONS, 
GAUTENG 

Appellant  

  

and  

  

OSCAR LEONARD CARL PISTORIUS Respondent 

 

RESPONDENT’S HEADS OF ARGUMENT  

 

INTRODUCTION 

1. We respectfully submit that the Trial Court presided over this matter in 

difficult circumstances. The Trial Court’s conduct, demeanour, decorum, 

and thorough and objective consideration of the facts, in the face of 

continuous public scrutiny, made this country proud.  

2. Unfortunately, the basis of the State’s attack on the Trial Court is that 

the Trial Court was wrong in the application of the law to the facts.  

However, the State rather incorrectly seeks to attack the primary and 

secondary factual findings of the Trial Court, contrary to the provisions 

of Section 319 of the Criminal Procedure Act, 51 of 1977 (the “CPA”). 
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QUESTIONS OF LAW AND QUESTIONS OF FACT  

3. Section 319 of the CPA does not permit the reservation of a question of 

law, which in reality is a question of fact. 
1
 

4. We submit that the following principles apply to a reservation of 

questions of law:  

4.1 If the alleged question of law is nothing more than a question 

whether the Judge had correctly considered the facts, this 

remains a question of fact which may not be reserved at the 

request of the State. 
2
 

4.2 The Supreme Court of Appeal does not have jurisdiction to 

reconsider factual findings, even if it holds the view that the 

factual findings were wrong. 
3
  

4.3 Questions of fact should not be presented under the guise of 

questions of law, in order to circumvent the limitation of Section 

319.  

                                           

1
   S v Khoza en Andere 1991(1) SA 793 (A) at 797B;  

  Attorney-General Transvaal v Kader 1991(4) SA 727 (A) at 739D to 740J. 

2
   S v Coetzee 1977(4) SA 539 (A) 544H-545A 

3
   S v Basson 2004(1) SA 246 (SCA) at para [6] 
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4.4 In Magmoed 
4
 it was found that if it were to be argued that, “on 

the basis of the facts found by the Trial Court, no reasonable 

person could have come to any conclusion other than that the 

accused were guilty of murder or culpable homicide, the 

question, although cast in the form of a proposition of law, in 

fact, related to a value judgment on the facts, and as such could 

not be reserved as a question of law.” 

4.5 In S v Basson 
5
 the Constitutional Court summarised the 

classification of questions of fact and questions of law and 

stated:  

4.5.1 “a finding by a court that facts that must be proved in 

a given case have been proved beyond a reasonable 

doubt is a finding of fact”, 

4.5.2 “The fact that a legal rule defines how certain a court 

must be about a fact before that fact can be said to 

be proved does not render the finding one of law”, 

4.5.3 the Constitutional Court referred with approval to S v 

Petro Louise Enterprises (Pty) Ltd and Others 

where it was stated: 

“I am unable to accept counsel's widely-based and 

                                           

4
   Magmoed v Janse van Rensburg and Others 1990(2) SACR 47C (C) at page 477 I   

5
   2004(1) SACR 285 (CC) at paras [48] and [49] 
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generalised proposition that in all cases the question 

whether a particular inference is the only reasonably 

possible inference to be drawn from a given set of 

facts is a question of law. To accede to the 

proposition in such general terms would, I consider, 

open the door to the possibility of large numbers of 

appeals….contrary to the limited scope of that section 

which I conceive the Legislature contemplated.” 

 “It is relevant in this connection that s 319 of the 

Criminal Procedure Act is also aimed at limiting 

appeals by the State.” 

4.5.4 The Constitutional Court referred with approval to the 

following passage in Magmoed where it was stated 

inter alia:  

“… a question of law is not raised by asking whether 

the evidence establishes one or more of the factual 

ingredients of a particular crime, where there is no 

doubt or dispute as to what those ingredients are.” 

4.5.5 at paragraph 49: “If the inferential process is directed 

at determining a fact (often referred to as a 

secondary fact) no question of law arises.”  

4.5.6 the Constitutional Court (in paragraph 49) referred 

again with approval to Magmoed where it was stated:  

“I cannot imagine for one moment that the Attorney-
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General will have a right of appeal upon the footing 

that an intent to do grievous bodily harm was the only 

reasonable inference to be drawn from the facts.” 

4.5.7 “…appeals that challenge the basis of factual 

conclusions alone raise issues of fact, while those 

that raise a question whether the primary and 

secondary facts found are sufficient to justify the legal 

conclusion raise questions of law.” 

5. The State must set out the facts, as accepted by the Trial Court, as the 

basis for a consideration of the questions. 
6
 

6. Even if the questions were questions of law, the Court should only 

reserve the question of law, if there is a reasonable prospect that it 

would affect the result of the case. 
7
 

7. We respectfully submit that the State’s purported questions of law are 

an attack on the primary and secondary factual findings by the Trial 

Court.  The State’s attack on the primary and secondary factual findings 

are in reality aimed at the Trial Court’s rejection of dolus directus (that 

the Respondent intended to kill the Deceased).  This the State may not 

                                           

6
   S v Nkwenja en ‘n ander 1985(2) SA 560 (A) at page 561 H-I;  

  S v Basson 2004(1) SA 246 (SCA) at para [6] 

7
   Magmoed v Janse van Rensburg and Others supra at page 477 E-F; H-J 
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do.  The purported questions of law could therefor in any event not 

affect the outcome of the case. 

THE APPROACH BY THE STATE IN RELATION TO THE (PURPORTED) 
QUESTIONS OF LAW 

8. In setting out the findings of fact as the basis upon which this Court 

should consider the purported questions of law 
8
, the State disregards 

crucial factual findings such as that the Respondent: 

8.1 suspected that an intruder had entered his house; 

8.2 believed that his life and that of the Deceased were in danger; 

and 

8.3 discharged the shots after he had heard movement inside the 

toilet, which he believed was caused by the intruder(s) coming 

out of the toilet to attack him. (judgment: vol. 9, page 1706, lines 

14-25) 

 

9. The State chose to disregard the above factual findings concerning the 

perceived danger, as the State is unable to reconcile the findings of a 

perceived danger with its submissions herein. 

10. We demonstrate hereunder that the State has failed to show on what 

                                           

8
   In paragraph 18 of the State’s heads of argument 
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basis the (purported) questions of law, even if they were questions of 

law, would affect the result of the case in view of the factual findings.  

The State’s submissions have no relevance to the questions before this 

Court as they relate to dolus directus. 

11. In Basson 
9
 the Supreme Court of Appeal rejected the State’s 

endeavours to rely on facts which the Trial Court, according to the State 

should have found.  

12. We show hereunder that the State’s reliance on “dolus eventualis 

including error in objecto”, as a question of law, is inconsistent with the 

State’s submissions herein which are solely relevant to dolus directus. 

13. This becomes clear if regard is had to the State’s approach at the trial, 

where the State sought to prove that there must have been some 

trigger incident between the Respondent and the Deceased, which 

caused the Deceased to flee to the bathroom and lock herself in the 

toilet.  According to the State, the Respondent followed the Deceased 

to the bathroom and fired four shots into the toilet door, with the direct 

intention to kill the Deceased and no-one else. 

14. In endeavouring to prove dolus directus, the State relied on the 

following factors, inter alia: 

                                           

9
   S v Basson 2004(1) SA 246 (SCA) at para [7] 
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14.1 the telephone messages between the Respondent and the 

Deceased; 

14.2 the gastric content; 

14.3 the activation or deactivation of the alarm; 

14.4 an alleged “argument” between the Respondent and the 

Deceased shortly before the shooting; 

14.5 the position of the duvet, the denim and the fan(s) in the 

bedroom; 

14.6 the screams allegedly by the Deceased, immediately before the 

shooting; and  

14.7 the presence of the Deceased’s cell phone in the toilet. 

15. The Trial Court fully considered the State’s case in relation to the above 

and after correctly considering the principals applicable to 

circumstantial evidence, did not accept the evidence which the State 

sought to rely on.  See in this regard: 

15.1 the messages (judgment: vol. 9, page 1683, lines 22-25 and 

1684, lines 1-11); 
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15.2 the gastric content (judgment: vol. 9, page 1684, lines 12-25 

and 1685, lines 1-4); 

15.3 the alarm (judgment: page 1685, lines 5-6); 

15.4 the alleged “argument” (judgment: vol. 9, page 1664, lines 10-

20; 1680, lines 19-25; 1681, lines 1-2 and 1685, lines 7-15); 

15.5 the duvet, the denim and the fan(s) (judgment: vol. 9, page 

1667, lines 15-25); 

15.6 the alleged screams (judgment: vol. 9, page 1668, lines 20-24; 

1669, lines 1-5; 1669, lines 24-25; 1670, lines 1-22; 1671-1674; 

1675, lines 21-25; 1676, lines 1-4; 1681, lines 1-10); and 

15.7 the cell phone in the toilet (judgment: vol. 9, page 1683, lines 

16-21). 

16. The Trial Court, on the facts, rejected the circumstantial evidence (also 

in relation to the Respondent’s intention) the State sought to rely on, as 

either unreliable or insufficient to be accepted as the only reasonable 

inference.  On the contrary, the Trial Court found that: 

16.1 the Respondent armed himself, as he suspected that an 

intruder might have entered the house through the bathroom 

window (judgment: vol. 9, page 1700, lines 16-18).  The 
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bathroom window was indeed open (judgment: vol. 9, page 

1706, line 19); 

16.2 the Respondent honestly, though erroneously, believed that his 

life and that of the Deceased were in danger (judgment: vol. 9, 

page 1706, lines 15-16); 

16.3 the Respondent entertained a genuine belief that there was an 

intruder in the toilet, who posed a threat to him (judgment: 

vol. 9, page 1727, lines 11-13); 

16.4 the Respondent fired four shots at the toilet door after he had 

heard movement inside the toilet, as he was scared and thought 

the intruder was coming out to attack him (judgment: vol. 9, 

page 1706, lines 20-25); 

16.5 the version of the Respondent that “he fired shots at the toilet 

door, because he thought there was an intruder inside the 

toilet”, was consistent with the objective facts, and that, “the 

sequence of events namely the shots, the screams, the shouts 

of help, the sound of a cricket bat striking against the toilet door, 

the calls made by various witnesses to security to report 

screams and or shots, are more in line with the version of the 

accused” (emphasis supplied) (judgment: vol. 9, page 1726, 

lines 18-23) and supported by the objective time line; 
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16.6 viewed in its totality, the evidence failed to establish that the 

Respondent had the requisite intention to kill the Deceased, let 

alone with premeditation (judgment: vol. 9, page 1702, lines 1-

4); and 

16.7 the Respondent also did not subjectively foresee that he would 

kill the person behind the door, let alone the Deceased, as he 

thought she was in the bedroom at the time  (judgment: vol. 9, 

page 1708, lines 13-17). 

CIRCUMSTANTIAL EVIDENCE  

17. In its heads of argument the State seeks to attack the Trial Court’s 

primary and secondary factual findings that: 

17.1 the State’s evidence was unreliable;  

17.2 the evidence did not meet the standard to qualify to be the only 

reasonable inference to be drawn from the facts; and  

17.3 the Respondent’s evidence was more consistent with the 

objective and reliable facts. 

18. We submit that the Trial Court correctly considered all the facts, 

including the submissions by counsel (judgment: vol. 9, page 1667, 
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lines 9-14) and correctly applied the test in relation to circumstantial 

evidence (judgment: vol. 9, page 1701, lines 18-25; 1702, lines 1-4 and 

1726, lines 8-10). 

19. In considering the circumstantial evidence the Trial Court found that: 

19.1 the circumstantial evidence upon which the State sought to rely, 

did not meet the requirement for acceptability; 

19.2 the evidence led by the State was not strong circumstan-

tial evidence and did not accord with the principles in S v Blom 

1939 AD 188 (judgment: vol. 9, page 1726, lines 8-12); 

19.3 the Respondent’s version was more consistent with the 

objective facts and that he genuinely believed that there was an 

intruder in the toilet, who posed a threat to him (judgment: 

vol. 9, page 1726, lines 18-23 and Page 1727, lines 11-13) and 

a threat to the Deceased; 

19.4 the Respondent clearly wanted to use the firearm and the only 

way he could have used it, was to shoot at the perceived 

danger (judgment: vol. 9, page 1697, lines 4-5); 

19.5 the Trial Court found that the Respondent’s version that if he 

had intended to kill the person, he would have aimed higher, at 
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chest level, was not challenged.  The evidence in this regard 

should be considered, in view of Professor Derman’s evidence, 

to the affect that the Respondent reacted in fear to the trigger 

event and his perception of danger, without considering the 

consequences of the shooting at that very moment (judgment: 

pages 1708, lines 15-17). 

INTENT 

20. All of the above considerations are factual findings by the Trial Court 

and are not open for reconsideration. 

21. In addition to the factual evidence accepted by the Trial Court, the Trial 

Court had the benefit of the evidence of Professors Derman and 

Vorster and the undisputed report by Professor Scholtz, which were to 

the effect that: 

21.1 the slow burn effect of the Respondent’s disability, his 

vulnerability and his anxiety would have exaggerated his startle 

and fight response (record: vol. 8, page 1517, lines 10-22; page 

1444, line 24-25; page 1446, lines 3-13; page 1451, lines 13-

17); 

21.2 when he interpreted the sound as if the intruder was coming out 

of the toilet, he was in a heightened state of fear. The higher the 
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degree of fear being experienced by a vulnerable and anxious 

person such as the Respondent, the more pronunciated the 

startle and fight response would be (record: page 1520, lines 7-

23 and 1521, lines 3-13); 

21.3 as was stated by Professor Scholtz, in his report 
10

 in relation to 

the “two Oscars”, that one is a superstar, but the other is a 

vulnerable and fearful disabled person, who, without his 

prosthesis at a height of less than 1.5m experienced fear, 

anxiety and felt defenceless. 

22. The Trial Court in particular found in this regard that: 

22.1 the Respondent had a fight as opposed to flight response 

(judgment: vol. 9, page 1696, lines 14-17); 

22.2 the Respondent, with his general anxiety disorder, would get 

anxious very easily, especially when faced with danger 

(judgment: vol. 9, page 1696, lines 18-20); and 

22.3 It was understandable that a person with a disability such as 

that of the Respondent, would certainly feel vulnerable when 

faced with danger (judgment: vol. 9, page 1696, lines 20-22). 

                                           

10
   Record: vol. 14, page 2891, lines 22 – 33  
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23. We submit that the effect of the evidence of Professors Derman and 

Vorster and Professor Scholtz’s report 
11

 was to further corroborate the 

veracity of the version of the Respondent, and the correctness of the 

Trial Court’s finding that the Respondent had honestly believed that 

there was an imminent danger.  

24. It is not submitted that the Respondent lacked criminal capacity, but 

that the evidence of Professors Derman and Vorster and the 

undisputed report by Professor Scholtz explained the Respondent’s 

reaction to the perceived danger and his difficulty to explain in his 

evidence his full state of mind immediately before and at the time of the 

shooting. 

25. It also explained the Respondent’s reaction to the perceived danger, 

which negated any inference beyond a reasonable doubt that he had 

the intention to act unlawfully in the context of any form of dolus.  

26. In considering whether or not an accused is truthful in regard to a 

defence that he did not have the required intent, all factors must be 

considered, including his vulnerability, excessive fear and anxiety.  

Even in considering negligence, the court in S v Manamela 
12

 found 

that although the test is objective, the person’s conduct must be viewed 

                                           

11
  See in particular the report by Professor Scholtz (Exhibit QQQ) at page 2891, lines 22 – 33 

and 2893, lines 3-7 

12
   2000(1) SACR 414 (CC) at para [75] 
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both objectively and subjectively because they represented a particular 

group or type of person who are in the same circumstances, with the 

same ability and knowledge.  

27. The Trial Court correctly considered the requirement of intention in the 

context of the factual finding that the Respondent had acted in 

consequence of a perceived danger.  

28. Furthermore, in considering intention the Trial Court correctly applied 

the principles relevant to the requirement of intention, to the primary 

and secondary facts found by the Trial Court and found that: 

28.1 an intention to shoot did not necessarily include the intention to 

kill and that the Trial Court still had to determine whether the 

Respondent had the necessary mens rea to kill (judgment: 

vol. 9, page 1697, lines 7-12 and page 1705, lines 1-2); 

28.2 the error as to the identity of the individual was not relevant to 

the question of mens rea (judgment: vol. 9, page 1703, lines 13-

14); 

28.3 the Respondent’s version that he had never intended to kill 

raised the defence of putative private defence (judgment: page 

1705, lines 1-2).  We submit that the Trial Court was correct, as 
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an intention to kill requires dolus, which includes an intention to 

kill unlawfully.  We submit that a person who defends himself 

against a perceived danger subjectively, albeit incorrectly, 

believes he has a right to defend himself against the perceived 

danger, which belief excludes the requisite intention to act 

unlawfully; 

28.4 the Trial Court, in considering putative private defence, correctly 

referred with approval, to S v De Oliveira 1993 (2) SACR 59 

(A) at pages 63-64 where it was stated that, “his erroneous 

belief that his life or property was in danger may well 

(depending on the precise circumstances) exclude dolus in 

which case the liability for the person’s death based on intention 

will also be excluded” (judgment: vol. 9, page 1705, lines 21-

25); 

28.5 “In evaluating putative defence the court will apply a subjective 

test, as opposed to an objective test” (judgment: vol. 9, page 

1696, lines 5-7); 

28.6 the Respondent’s erroneous belief that his life was in danger 

excluded dolus (judgment: vol. 9, page 1709, lines 1-5); 

28.7 the Respondent by acting because of a perceived danger, did 

not have the requisite intention to kill (judgment: vol. 9, page 
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1704, line 25 to Page 1705, lines 1-2); and 

28.8 the Respondent had honestly believed that he had acted as a 

result of a perceived danger.   

29. We respectfully submit that the finding by the Trial Court that the 

Respondent did not have the necessary intention to kill is consistent 

with the primary and secondary factual findings. One of the elements of 

an intention (to kill) is the knowledge of unlawfulness or the fact that a 

person can only be said to have the requisite intention to kill, if he had 

the intention to (act) kill unlawfully. 
13

  The Respondent’s genuine 

subjective belief of an imminent danger, even if the belief was incorrect 

and unreasonable, excludes an intention to act unlawfully (ie. that he 

did not act with knowledge of the unlawfulness of his conduct which is 

the second principle element to determine dolus).  If knowledge of 

unlawfulness is absent it excludes dolus as two principle elements for 

fault or dolus must be present ie. intention (will) and knowledge of the 

unlawfulness of the conduct.  

30. The State is unable to show that the Trial Court incorrectly applied the 

above legal principles to the primary and secondary facts, and rather 

seeks to attack the primary and secondary factual findings, which is 

                                           

13
   CR SNYMAN, Criminal Law (6

th
 ed.), pages 197 – 198 

JONATHAN BURCHELL, Principles of Criminal Law (4
th
 ed.) (revised reprint) pages 400 and 383 
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impermissible. 

SUBMISSIONS BY THE STATE 

31. The submissions in the State’s heads of argument are an attempt to 

reintroduce its failed case concerning dolus directus and are not 

relevant to the question of dolus eventualis including error in objecto in 

the context of the accepted facts.  

32. AD PARAGRAPH 12.1 OF THE STATE’S HEADS OF ARGUMENT 

The State correctly submits in paragraph 12.1 that it is “unable to argue 

that the Court erroneously made factual findings upon which the 

principle of dolus eventualis should be applied.” 

33. AD PARAGRAPH 12.2 OF THE STATE’S HEADS OF ARGUMENT 

The hypothetical set of facts relied upon by the State in this paragraph 

illustrates dolus directus and not dolus eventualis.  The State in this 

example simply omits and disregards the factual finding by the Trial 

Court that the shooting was because of a perceived danger. 

34. AD PARAGRAPHS 21 AND 22 OF THE STATE’S HEADS OF 
ARGUMENT 

34.1 The State alleges that the Trial Court erroneously excluded the 
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position of the fan(s), the denim and the duvet in the main 

bedroom.  The Trial Court did not erroneously exclude the 

evidence, but considered the evidence relevant thereto by 

adopting a holistic analysis of the facts to the matter and found 

the evidence not to be compelling and cogent so as to justify 

the only reasonable inference. 

34.2 The evidence by Colonel van Rensburg and Warrant Officer van 

Staden (which was fully canvassed before the Trial Court), was, 

in any event, contradictory and in some respects a poor attempt 

to justify the failure of the State to call Botha, who was the first 

investigating officer, as a witness.  All the contradictions were 

detailed in the Respondent’s heads of argument before the Trial 

Court and considered by the Trial Court. 

34.3 In so far as it is relevant, the State ignores the full context of the 

evidence of Colonel van Rensburg, which, inter alia, exposed 

the following: 

34.3.1 that he interfered with the fan cord, although he 

initially denied it; 

34.3.2 that his evidence did not explain how he (Van 

Rensburg) could have walked onto the balcony, if the 
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fan was in the position he had allegedly found it in,  

as the fan would have obstructed his access to the 

balcony; and 

34.3.3 the disappearance of the extension cord after it had 

been seized by the police. 

34.4 The disappearance of the extension cord was important as the 

fans were plugged into it and the length of the extension cord 

became a dispute as to whether the fans could have been in the 

positions as pointed out by the Respondent.  The State was 

unable to explain the cord’s disappearance, notwithstanding the 

fact that it was seized by the police and notwithstanding the fact 

that they then sought to rely so heavily on it.  

34.5 In any event, the position of the fan(s), the denim and the duvet 

are all factual findings, which are not open for reconsideration, 

and have no relevance to dolus eventualis including error in 

objecto in the context of the factual findings.   

34.6 The relevance of the fan(s), the denim, the duvet and the cord 

was in any event solely in relation to dolus directus. 

35. AD PARAGRAPHS 27, 28 AND 29 OF THE STATE’S HEADS OF 
ARGUMENT 
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35.1 The Trial Court did not only consider the Respondent’s 

evidence relevant to his intention, but also the evidence 

relevant to his compromised vulnerable state of mind, as 

referred to above.  

35.2 In dealing with intention the Trial Court appreciated that the 

perceived danger was relevant to putative private defence, 

which excludes an intention to act unlawfully. 

35.3 The Trial Court also appreciated that the Respondent, in firing 

the shots in quick succession, did not at that moment entertain 

the intention to kill, either in a goal directed manner or by 

foresight and reconciliation, but that his reaction to an intense 

fear should be considered in view of his compromised anxiety 

and vulnerability. 

35.4 The State also appears to suggest that the Respondent knew 

the position of the person in the toilet, which is an armchair 

approach with perfect hindsight. 

35.5 Consequently, the Trial Court, on the facts, did not find dolus in 

the form of an intention to kill unlawfully (knowledge of 

unlawfulness) or otherwise.  The Trial Court appreciated that 

the State had to prove an intention to kill unlawfully beyond a 
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reasonable doubt.  

36. AD PARAGRAPH 31.1 OF THE STATE’S HEADS OF ARGUMENT 

36.1 In this paragraph the State seeks a reconsideration of the 

probative value of the screams, which is an attack on the factual 

findings of the Trial Court and impermissible as the only 

relevance of the screams was in relation to dolus directus. 

36.2 The “screams” have no relevance to the purported question of 

law, and in particular have no relevance to dolus eventualis 

including error in objecto.  

37. AD PARAGRAPHS 31.5, AND 32, 34 AND 35; 36 AND 37 OF THE 
STATE’S HEADS OF ARGUMENT 

37.1 The State once again seeks a rejection of the Trial Court’s 

factual finding relevant to: 

37.1.1 the arming or disarming of the alarm; 

37.1.2 the evidence pertaining to gastric content; 

37.1.3 the cell phone in the bathroom;  

37.1.4 Captain Mangena’s reconstruction of the Deceased’s 

position in the toilet; 
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37.1.5 van der Merwe’s evidence; 

37.1.6 the “argument”; and 

37.1.7 the “screaming” 

which could only be relevant to dolus directus. 

37.2 There is no link between these factors and dolus eventualis (in 

the first purported question of law) and the factual finding of the 

Trial Court in regard to dolus eventualis, nor is there any 

attempt by the State to establish such causal connection.  

37.3 The State does not even attempt to link these factors to dolus 

eventualis, as it obviously cannot do so.  

38. AD PARAGRAPH 49 OF THE STATE’S HEADS OF ARGUMENT 

38.1 The factual finding by the Trial Court was that at the time the 

Respondent discharged the shots, he honestly believed that the 

Deceased was in the bedroom.  He thus could not be said to 

gamble “with the life of the deceased reckless to the con-

sequences”, as submitted by the State. 

38.2 The factual finding that he did not have the intent to kill was also 

premised on the evidence relevant to his anxiety, vulnerability 
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and his exaggerated startle response at the specific time. 

THE FIRST (PURPORTED) QUESTION OF LAW, DOLUS EVENTUALIS AND 

ERROR IN OBJECTO 

“Whether the principles of dolus eventualis were correctly applied to the 
accepted facts and the conduct of the accused, including error in objecto.” 

39. The State’s reliance on dolus eventualis is on the purported basis that 

the Trial Court incorrectly considered the factors referred to above, 

which is impermissible. 

40. If dolus eventualis were to be considered, notwithstanding the State’s 

reliance on dolus directus, it could only be done on the basis of an 

acceptance of the factual finding that the Respondent did not have the 

intention to shoot unlawfully (that he did not act with the knowledge of 

the unlawfulness of his conduct) because of the perceived danger. 

41. We respectfully submit that for a finding of dolus eventualis for 

purposes of murder, the intention to shoot or kill unlawfully remains a 

requirement for dolus.  

42. Dolus eventualis would arise if: 

42.1 The Respondent thought that the person in the toilet was an 

intruder and that his life and the life of the Deceased were in 

danger, but he foresaw the possibility that it might be the 
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Deceased in the toilet and reconciled himself with that 

possibility; or 

42.2 The Respondent thought that the person in the toilet was an 

intruder and that his life and the life of the Deceased were in 

danger, but he foresaw the possibility that his life and the 

Deceased’s life were not in danger, and he reconciled himself 

with that possibility. 

43. In regard to the presence of the Deceased at the time of the shooting, 

the Trial Court correctly dealt with dolus eventualis in relation to the 

factual findings relevant to the Deceased (judgment: vol. 9, page 1707, 

lines 3-15) and found that the evidence showed, from the onset, that at 

the time that the Respondent fired the shots, he believed the Deceased 

was in the bedroom.  Furthermore, the Trial Court correctly found that 

the Respondent clearly did not subjectively foresee that it might have 

been the Deceased who was in the toilet, as he thought that she was in 

the bedroom at the time (judgment: vol. 9, page 1707, lines 11-15 and 

1708, lines 13-17). 

44. As regard to perceived danger, the State did not present its case on the 

basis that the Respondent foresaw the possibility that his life and the 

life of the Deceased were not in danger, and that he reconciled himself 

with that possibility.  On the contrary, the State refused to accept the 

perceived danger.  The consequence of this was that the State did not 



- 27 - 

present any cogent case relevant to dolus eventualis in this regard. 

45. Moreover, there is nothing to suggest that the Respondent foresaw the 

possibility that there was not a perceived danger and reconciled himself 

with that possibility. The possibility was in any event not proved beyond 

a reasonable doubt.   

46. The absence of the possibility that the perceived danger did not exist is 

supported, not only by the Respondent’s state of mind as found by the 

Trial Court, but also by the following factors, inter alia: 

46.1 the time of the incident and the fact that it was dark; 

46.2 that the Respondent heard what sounded to him like the 

bathroom window opening, which he found to be open when he 

reached the entrance to the bathroom; 

46.3 the Trial Court’s finding that the Respondent genuinely believed 

that the Deceased was in the bedroom.  If he believed that the 

Deceased was in the bedroom, who, in the mind of the 

Respondent, would have entered the house through the 

bathroom window, at approximately 03h00 in the morning, other 

than an intruder?; 

46.4 the Respondent’s vulnerability and anxious disposition; 
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46.5 the Respondent’s fight response, as oppose to a flight 

response; 

46.6 the fact that the Respondent approached the bathroom on his 

stumps as he believed there was not enough time to first put on 

his prosthesis; and 

46.7 the Respondent’s reactions after the shooting, which were 

found by the Trial Court to be consistent with his belief that his 

life and that of the Deceased were in danger. 

47. In paragraph 51 of the State’s Heads of Argument the State submits 

that the evidence could “only be evaluated as the Respondent having at 

least the intention to kill in the form of dolus eventualis”.  

48. The State had to introduce the words, “at least”, as the whole tenor of 

the State’s preceding submissions is that the Trial Court’s factual 

finding of a perceived danger was wrong, despite the fact that it forms 

part of the facts accepted by the State for purposes of the present 

proceedings. 

49. Furthermore, the reference by the State to “at least” creates the 

impression that the State views dolus eventualis as a consolation prize 

to dolus directus, in instances where the evidence is insufficient to 
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sustain dolus directus.  Dolus eventualis is not a consolation prize 

where dolus directus is not proved. 
14

 

50. Unsurprisingly, the State fails to explain on what basis a rejection of the 

Respondent’s evidence and an acceptance of the State’s contentions, 

would constitute dolus eventualis including error in objecto. 

51. The State does not even attempt to reconcile the perceived danger with 

its submissions. 

52. The State is further exposed in its paragraph 51 that its focus is aimed 

at dolus directus and not dolus eventualis, when it submits that: “... 

there was no perceived or real attack on him”.  This submission by the 

State is consistent with all the other submissions by the State, which 

exposes the State’s impermissible attack on the Trial Court’s factual 

finding that the Respondent had discharged the shots as a 

consequence of a perceived danger.  

MISTAKEN IDENTITY 

53. The Trial Court considered the principle of mistaken identity (judgment: 

page 1704, lines 17-21) and correctly appreciated that the existence of 

                                           

14
   S v Humphreys 2013(2) SACR 1 (SCA) at para [12];  

  S v Tonkin 2014(1) SACR 583 (SCA) at para [11];  

  S v Ngema 1992(2) SACR 651 (N) at 655D;  

  S v Ndlanzi 2014(2) SACR 256 (SCA).  
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mistaken identity alone did not establish guilt.  The Trial Court correctly 

found that the error as to the identity of the individual, is not relevant to 

the question of mens rea (judgment: page 1703, lines 13-14). 

54. It was on this basis that the Trial Court proceeded to deal with the 

required element of dolus in relation to putative private defence.  The 

Trial Court stated, “the starting point however, once more is whether the 

accused had the intention to kill the person behind the toilet door whom 

he mistook for an intruder.  The accused had the intention to shoot at 

the person in the toilet but states that he never intended to kill that 

person.  In other words he raised the defence of putative private 

defence” (judgment: page 1704, lines 22-25 and page 1705, lines 1-

2).    

55. The reason for the above is that the Trial Court correctly accepted that 

mistaken identity did not in itself constitute a ground for criminal liability, 

but that criminal liability, even in the case of mistaken identity, would 

only arise if the definitional requirements of intention to kill were 

satisfied. 
15

  

56. Therefore, the inclusion of error in objecto as part of the question of law 

                                           

15
   See in this regard an article by KELLY PHELPS, The Role of Error in Objecto in South African 

Criminal Law, published online as “The Role of error in objecto in South African Law: An 
application for re-evaluation presented by State v Pistorius”, under the heading “Knowledge 
of unlawfulness, putative defences and error in objecto”, a copy of which is annexed to the 
Respondent’s list of authorities. 
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in relation to dolus eventualis does not assist the State in relation to 

intention. 

57. We submit that error in objecto is a name used in legal literature and 

does not constitute an independent rule of law which establishes 

criminal liability, as it merely describes a certain type of factual 

situation.  Snyman therefore correctly concludes that it is “wrong to 

assume that as soon as a certain set of facts amounts to an error in 

objecto, only a conclusion (that X is guilty or not guilty) may be legally 

drawn.” 
16

 

58. Burchell, 
17

 with reference to Milton (at 118), states that the factual 

situation of error in objecto arises only where the intention is directed at 

a specific determined individual.  

59. We submit that the existence of an error in objecto does not replace or 

negate the requirement of the State having to prove dolus for a charge 

of murder.  If a person acted in putative private defence (because of a 

perceived danger, such as in this matter) then the absence of an 

intention to act unlawfully remains, whether or not there was a mistaken 

identity. See in this regard the article by Kelly Phelps 
18

. 

                                           

16
   Criminal Law (6

th
 ed.) at page 188 

17
   Principles of Criminal Law (4

th
 ed.) (revised print) at 396 

18
   (supra)  
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60. Therefore, it is not surprising that the Courts do not consider mistaken 

identity as a separate ground to establish liability, but rather consider 

mistaken identity in the context of the principles for criminal liability on 

account of dolus.  See in this regard cases where the accused were 

found not guilty of murder because of the absence of an intention to act 

unlawfully, notwithstanding the existence of mistaken identity 
19

. 

61. Furthermore, there is no legal literature (and no cases) where an 

accused had consciously excluded a person to be a victim (such as in 

the present matter where the Respondent believed the Deceased was 

in the bedroom at the time of the shooting), and was then found guilty 

of murder on account of mistaken identity.  We respectfully submit that 

in such an instance, error in objecto, would not apply to establish 

liability for murder, as this would reintroduce the doctrine of transferred 

                                           

19
    S v Warren Vorster South Gauteng High Court, unreported, case no 125/2009, date 24 

March 2011, Borchers J (where the State accepted a plea agreement on culpable homicide 
where the husband fired shots through the toilet door killing his wife, in circumstances where 
he believed she was an intruder posing a threat); 

  S v Siyabonga Mdunge case no 777/12, Regional Court, Pietermaritzburg, in which the 
State accepted a plea agreement on culpable homicide in circumstances where the accused 
fired shots through the toilet door at a perceived intruder, where in reality it was his wife;  

  S v Naidoo 1997(1) SACR 62 (T);  

  S v Gumbu 2006 JDR 1040 (T);  

  S v Netshitungulu 2003 JDR 0455 (W);  

  S v Joshua 2003(1) SACR 1 (SCA);  

  S v Sam 1980(4) SA 289 (T);  

  S v Dougherty 2003(2) SACR 36 (W);  

  See also: Burchell (supra) at page 400   
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malice, which does not form part of our legal system. 
20

 

THE SECOND PURPORTED QUESTION OF LAW 

“Whether the Court correctly conceived and applied the legal principles 

pertaining to circumstantial evidence and/or pertaining to multiple defences 

by an accused.” 

62. This is not a question of law but an attack on the primary and 

secondary facts found by the Trial Court.  

63. It would only be a question of law if the State could show that the Trial 

Court drew wrong legal conclusions based on the primary and 

secondary facts found by the Trial Court.  The primary and secondary 

facts may not be attacked.  The State is unable to show upon which 

primary and secondary facts the Trial Court drew wrong conclusions of 

law, and rather seeks to attack the primary and secondary findings of 

fact. 

64. We have dealt with the Trial Court’s approach to circumstantial 

evidence above to demonstrate that the Trial Court correctly applied the 

legal principles relevant to circumstantial evidence to the facts. 

                                           

20
   Snyman: Criminal Law (6

th
 ed.), 193/194; 

  S v Mtshiza 1970(3) SA 347 (A) at 754 H  

  S v Mavhunga 1981(1) SA 56 (A) at 67 G-H 
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65. The State is incorrect in paragraph 15, 20 and 24 of its heads of 

argument to state that the Trial Court followed a “fragmented approach” 

in evaluating circumstantial evidence. The State obviously does not say 

what the “fragmented approach” was and in relation to which primary 

and secondary facts the approach was “fragmented”, and what the Trial 

Court should have found in relation to the primary and secondary facts. 

66. It appears, with respect, that the State confuses a finding that the 

evidence was insufficient or lacked cogency, with a situation where a 

court disregards the evidence by simply ignoring the evidence.  The 

Trial Court did not disregard the evidence, but considered the evidence 

to determine whether it met the standard of cogency to be accepted as 

the only reasonable inference, excluding all other reasonable 

inferences.  The Trial Court’s findings in this regard are factual and not 

appealable. 

67. Moreover, in regard to the “multiple defences”, the Trial Court, in 

considering the versions of the Respondent in relation to the intention 

to discharge the firearm, correctly found that “caution must be 

exercised and courts ought to avoid attaching too much weight to such 

untruthfulness,” and that the “conclusion, that because an accused is 

untruthful, he is therefore probably guilty must be guarded against, as a 

false statement does not always justify the most extreme conclusion” 

(judgment: vol. 9, page 1699, lines 14-22). 
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68. It appears that the State endeavours to argue that because the 

Respondent was not truthful in regard to all aspects of his testimony, all 

of his testimony must be rejected as punishment for his untruthfulness, 

whether a defence premised on a perceived danger, was supported by 

facts or not, and that the Respondent must then be convicted on the 

basis of dolus directus, notwithstanding the fact that the Trial Court 

rejected dolus directus.  

69. The difficulty for the State remains that there is no connection between 

the second purported question of law and the State’s submissions, 

which clearly have relevance to dolus directus and not dolus eventualis. 

THE THIRD PURPORTED QUESTION OF LAW 

“Whether the Court was correct in its construction and reliance on an 

alternative version of the accused and that this alternative version was 

reasonably possibly true…” 

70. The State may not attack the factual findings of the Trial Court on the 

basis that a finding of “reasonably possibly true” is incorrect (Basson 

supra). 

71. The third purported question of law duplicates the second purported 

question of law and in any event does not constitute a question of law. 

72. The State has also not disclosed any factual basis, which could link this 
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purported question of law to dolus eventualis or what the Trial Court’s 

finding should have been. The State could not do so, as it would have 

exposed the State’s real approach that the Trial Court was wrong in its 

factual findings and wrong by not convicting the Respondent of murder 

in the form of dolus directus. 

AD ALL THREE (PURPORTED) QUESTIONS OF LAW 

73. The State has failed to show: 

73.1 what the factual findings (primary and secondary) should have 

been; 

73.2 on what basis the purported questions of law could be linked to 

the factual findings; and 

73.3 on what basis a positive answer to any of the (purported) 

questions of law would affect the result of the factual findings of 

the Trial Court. 

SECTION 322 OF THE CPA READ WITH SECTION 324 

74. In so far as this Honourable Court may find that: 

74.1 any of the questions reserved constitute questions of law; 

74.2 there is merit in any of the questions of law; and  
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74.3 a positive answer to any of the questions of law would affect the 

result of the finding of the Trial Court, 

then it is respectfully submitted that the only approach which the 

Supreme Court of Appeal can follow is to consider whether or not to 

refer the matter for a new hearing in terms of Section 322(4) read with 

Section 324 of the CPA. 
21

 

75. The inclusion of the words “may” and not “must” in Section 322(4) has 

been interpreted by our courts that this Court “may” refer the matter to a 

de novo hearing and not that this Court “must” refer the matter to a de 

novo hearing.  

76. The difficulty with referring the matter to a de novo hearing is that the 

Respondent will be exposed to double jeopardy as: 

76.1 he would again be charged for murder on the same facts, 

notwithstanding the fact that he was acquitted on a charge of 

murder on the merits.  This is impermissible, as it was stated in 

                                           

21
   Rex v Herbst 1942 AD 434;  

  Magmoed v Janse Van Rensburg and others 1993(1) SA 777 (A) at page 793 F and 

827 H – 828 B;  

  Director of Public Prosecution, Transvaal v Viljoen 2005(1) SACR 505 (SCA) at para 

[45];  

  S v Basson 2004(1) SA 246 (SCA) at para [5] 

  Director of Public Prosecution, Transvaal v Mtshweni 2007(2) SACR 217 (SCA) at para 

[26] 

  Director of Public Prosecution , Transvaal v Mtshweni (supra)  

  S v Basson 2004(1) SA 246 (SCA) at para [5];  

  S v Basson 2005(1) SA 171 (CC). 
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Basson 
22

 that “an accused person is protected against 

prosecution in a second prosecution if he or she was in 

jeopardy of conviction in the first”; 

76.2 there can be no doubt that the Respondent was in jeopardy of 

conviction for murder in the trial. 

77. It is in the above context that the Seekoei 
23

 case must be understood, 

as double jeopardy would arise if an accused was convicted on a 

competent verdict and the matter was referred for a de novo trial in 

terms of Section 324 of the CPA.  In such event, the Respondent would 

again be prosecuted on the same facts for murder as before, 

notwithstanding that he was in jeopardy of being convicted of murder at 

the trial. 

78. Although it is true that double jeopardy should be raised at the Trial 

Court,
24

 this Court may take the inevitable risk of double jeopardy into 

account, as part of the exercise of its discretion. 

79. The existence of double jeopardy at a trial de novo furthermore 

exposes that the questions reserved are not questions of law, as the 

decision of the Trial Court would not be set aside on the basis of 

                                           

22
   2007(1) SACR 566 (CC) para [254] 

23
   1982(3) SA 97 (A) at page 102 G and page 103 A-F 

24
   Basson 2007(1) supra at para [258] 
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irregularity, but on the merits.  The consequence is that the Respondent 

would be prosecuted for the same conduct 
25

 for which he had been 

tried on the merits.  

80. When considering a trial de novo, the Supreme Court of Appeal should 

also consider factors such as the extent and time duration of the trial, 

the complexity of the trial, and the fairness to order a trial de novo
26

.  

We submit that all of the above factors militate against a hearing de 

novo.  

81. We respectfully submit that to refer this matter for a hearing de novo 

would offend fair trial proceedings as: 

81.1 the case was in the public domain and subjected to intense 

public scrutiny, which could only contaminate and confuse the 

objectivity and reliability of witnesses and the proceedings; 

81.2 the Respondent would again be subjected to the same 

allegations and the same offence; 

81.3 the Respondent has already fulfilled the custodial part of his 

sentence on the same facts; 

                                           

25
   Director of Public Prosecutions, Transvaal v Mtshweni 2007(2) SACR 217 at [28] 

26
   Magmoed v Janse Van Rensburg and others 1993(1) SA 777 (A) at page 827H- 828B 
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81.4 the trial was complex and lengthy and the facts were 

extensively canvassed; 

81.5 the Respondent’s financial ability for a trial de novo is non-

existent. 
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